CODESRIA Bulletin, Nos 1 & 2, 2014 Page 25

CODESRIA

The Logic of Nuremberg

Ntaganda, the ‘ Terminator’, former

chief of military operations for the
Union of Congolese Patriots (UPC),
wanted for war crimesand crimes against
humanity, voluntarily surrendered himself
a theUSembassy inKigali andwasflown
to the headquarters of the International
Criminal Court (ICC) at TheHague. The
chargesheet included accusations of
murder, rape, sexual slavery, persecution
and pillage, offencesdocumented in detail
by Human Rights Watch over thelast ten
years. Ntaganda'strial, scheduled for 2014,
will follow that of Thomas Lubanga, the
UPC's president, who was convicted in
2012. There seems to be no question
about the justice of the proceedings. At
the sametime, however, the UN Security
Council has been pursuing a strategy of
armed intervention in eastern Congo,
using troops from South Africa and
Tanzania, against the rebel groups
Ntaganda and others commanded. Both
initiatives — the prosecution of rebel
leaders for war crimes and military
operations against their personnel — are
taking place when peace talks between
government and rebelsarewell underway.
This, then, isaco-ordinated military and
judicial solution for what is also, and
fundamentally, a political problem.
Inevitably with such solutions, the
winnerstakeall.
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Where mass violence is involved, there
is aways a choice between the judicial
approach, enforced by the victors or by
external powers, which tends to exclude
the losing parties from any political
settlement, and negotiation, which
necessarily involves all parties in
discussions about the future, whatever
the crimesthey have committed. After the
Cold War, our response to mass violence
haslargely been determined by the model
of Nuremberg: in Rwandaor Sierraleone,
Congo or Sudan, international criminal
trials are the preferred response. The
problem hereis that mass violence isnot
just acrimina metter, sncethecrimind acts
it involves have political repercussions.

Thisis not to say that no one should be
held responsiblefor violence; merely that
it is sometimes preferable to suspend the
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question of criminal responsibility until
the political problem that frames it has
been addressed. The clearest alternative
tothe Nuremberg model that hasemerged
since the trials concluded in 1949 is the
complex set of negotiationsknown asthe
Convention for aDemocratic South Africa
(CODESA), which brought an end to
apartheidin the 1990s. (It isworth bearing
inmind that D.F. Malan’s National Party
embarked on its 45-year racialist
experiment in South Africa while the
Nuremberg courtswere still in session.)

Contemporary discourse on human rights
is silent about the end of apartheid. The
tendency is to reduce this remarkable
development to the single, exceptional
personality of Nelson Mandela. The Truth
and Reconciliation Commission is
lionised but CODESA islargely forgotten,
and Africa's abiding problem — violent
civil war —is said to require a different
solution: the atrocities committed are so
extreme, the argument goes, that
punishment must come before political
reform. Nuremberg-style criminal justice
is the only permissible approach. But
there are lessons to be learned from
CODESA, anditslanguage of compromise
and pragmatism, for present-day conflicts
inAfrica

Nuremberg was the result of a debate
among the victorious powers on how to
deal with the vanquished. Churchill
argued that the Nazis had forfeited any
right to due process and should be
summarily shot. Henry Morgenthau, the
USTreasury Secretary and aclosefriend
of Roosevelt, agreed; hewent further and
said that Germany’sindustries should be
dismantled so that it would never rise
again as aworld power. Henry Stimson,
Roosevelt’s War Secretary, took a
different view. So did Robert Jackson, a
Supreme Court justice, though Jackson
was clear that ‘you must put no man on
trial under formsof ajudicial proceeding
if you are not willing to see him freed if

not proven guilty ... theworld yields no
respect for courts that are organised
merely to convict.” Trumanwasimpressed
by Jackson’'s speech and three weeks
later appointed him as Nuremberg’schief
prosecutor.

The credibility of Nuremberg was based
onitsclaimto due process. For their part,
the accused preferred to be tried by the
US than by anyone else. They expected
softer trestment from theAmericanspartly
because the Americans had for the most
part enjoyed agrandstand view of thewar,
and partly because they werelikely to be
aliesof Germany inthe coming Cold War.
The trials also need to be understood as
a symbolic and performative spectacle.
For Washington, Nuremberg was an
opportunity to inaugurate the new world
order by showcasing the way a civilized
liberal state conductsitsaffairs. With the
air full of criesfor revenge, Jackson told
hisaudience at Church Housein London:
‘A fair trial for every defendant. A
competent attorney for every defendant.’

The accused were charged with four
crimes: 1. conspiracy to wage aggressive
war; 2. waging aggressive war (together,
these chargeswerereferred to as‘ crimes
against peace’); 3. war crimes (violations
of the rules and customs of war, such as
mistreatment of prisoners of war and
abuse of enemy civilians); and 4. crimes
against humanity (the torture and
slaughter of millions on racial grounds).
The concept of crimes against humanity
was first formulated in 1890 by George
Washington Williams—alawyer, Baptist
minister and thefirst black member of the
Ohio state legislature — to describe the
atrocities committed by King Leopold's
regime in Congo Free State, and it was
this charge that made Nuremberg the
prototypefor what has cometo beknown
as victims' justice. Nonetheless,
conspiracy to wage war and its actual
waging (1 and 2) were defined as the
principal crimes on the Allies
chargesheet: crimes against humanity
weresubsidiary. TheAllieswere divided
on this order. The French disagreed that
waging war wasacrimein law: itiswhat
statesdo. TheTokyo trialstook morethan
twice aslong asthetrials of the principal
figures at Nuremberg, partly because of



substantial dissenting opinions. Justice
Radhabinod Pal of India argued that
conspiracy had not been proved; rules of
evidence were biased in favour of the
prosecution; aggressive war was not a
crime; and the judgments were illegal
because they were based on ex post facto
grounds. Thetria, inhisview, wasa'‘sham
employment of thelegal process'.

A more serious problem arose from the
fact that only the loserswere put on trial.
The victors appointed both the prose-
cutor and the judges. Didn’'t Truman's
order to firebomb Tokyo and drop atomic
devices over Hiroshima and Nagasaki,
leading to untold civilian desthswhen the
war wasaready ending, inflict ‘ gratuitous
human suffering’ and constitutea‘ crime
against humanity’, to use the language
of the court?Hadn’t Churchill committed
acrimeagainst humanity when heordered
the bombing of residential areas of
German cities, particularly Dresden, inthe
last months of the war? M ost agreed that
the British bombing of civilian areaskilled
some 300,000 and seriously injured
another 780,000 German civilians.

The emphasis on the last of the four
charges — crimes against humanity —
began to fade asthetrialsdrew to aclose:
the beginning of the Cold War marked a
change in US attitudes, away from the
imperative of retribution towards
accommodeation. Thefate of Alfried Krupp
was a clear-cut instance. By the First
World War the Krupps were Europe's
leading manufacturers and suppliers of
guns and munitions. During World War
Two the family business owned and
managed 138 concentration campsacross
Europe. The family used slave labour to
build and man their factories and arm
Germany: they were allowed to select
workersfrom concentration camp inmates
and prisoners of war and to requisition
factories in occupied countries. In 1948
Krupp was charged with crimes against
humanity and sentenced to 12 years in
prison. Two and a half years later hewas
released and his assets restored in an
American-led amnesty.

Central to thekind of justice dispensed at
Nuremberg was the widely shared
assumption that there would be no need
for winners and losers (or perpetrators
and victims) to live together in the
aftermath of victory. In ashort period of
time, the Allies had carried out the most
far-reaching ethnic cleansing in the
history of Europe, not only redrawing
political boundariesbut moving millions
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across state boundaries. The overriding
principle here was that there must be a
safe home for survivors, and in 1948 the
state of Israel itself became a model for
theform of restitution to which survivors
wereentitled. Theterm‘survivors' isitself
an innovation of post-Holocaust
language: it applies to yesterday’s
victims, whose interests must always be
put first in whatever new political order
follows a period of mass violence. In
Rwanda today, as in Israel, the state
governsin the name of thevictims.

Nuremberg wasideol ogized at the end of
the Cold War. Stripped of itshistorica and
political context, the*lesson of Nuremberg’
was turned into a prescription: criminal
justice is the only politically viable and
morally acceptable response to mass
violence. As the paradigm of victims
justice, Nuremberg became the
cornerstone of the new human rights
movement. But there is one inescapable
characteristic of victims' justice: a
defendant iseither innocent or guilty. And
it followsfrom this approach —which may
be wholly appropriate in an apolitical
context, where the future of a society
doesnot hang in the balance — that
perpetratorswho are found guilty will be
punished and denied a life in the new
political order. This can be a dangerous
outcome, as South Africans on both sides
knew when they sat down to negotiate
the end of apartheid.

*

It has become a commonplace that the
South African transition was led by the
Truth and Reconciliation Commission
(TRC). The TRC was set up asasurrogate
Nuremberg in which the opponents of
apartheid sat in judgment over its
operatives. Aswith Nuremberg, the TRC's
claim to have granted amnesty in return
for truth-telling should be seen as a
performance. For one thing, the TRC
processindividualized the victim, which
made symbolic but not political sense,
sinceit was precisely thelegal definition
of entire groups as ‘racial’ communities
that made apartheid a crime against
humanity. For another, the TRC defined a
human rights violation as an act that
violated theindividual’sbodily integrity,
when most of the violence of apartheid
had to do with the denia of land and
livelihood to large popul ations defined as
inferior ‘racial’ groups (forced removals,
pass laws and so on). At the TRC the
normative, institutional violence of

apartheid took second place to the
spectacular violence experienced by far
smaller numbers of leaders and activists
and carried out by perpetrators whose
actionswere seen as amatter of personal
responsibility.

The TRC displaced thelogic of crimeand
punishment with that of crime and con-
fession. Infact it set aside the violence of
the apartheid state — which was enshri-
nedinlaw, if not legitimate—and focused
on the excesses of its operatives. And
crucialy it held individua functionaries
criminally responsible only for violent
actions that would have constituted cri-
mes under apartheid |aw. Other acts—or-
dering the demolition of homes, for
instance—were deemed to belawful. The
TRC was in this sense quite unlike Nu-
remberg, wherethelawsof theReichwere
never used in mitigation of acriminal act.
For this reason, the TRC was unable to
compile a comprehensive record of the
atrocities committed by the apartheid re-
gime, as Nuremberg had for the crimes of
theNazis. The TRC wasessentially aspe-
cia court, convened in the shadow of
apartheid law, whose work did not ad-
dressthelegalized exclusion, oppression
and exploitation of aracialized majority.

In hisforeword tothe TRC'sfive-volume
final report, published in 1998, Desmond
Tutu celebrated the commission as
evidence of the ethical and political
magnanimity of the victims, but the real
change had taken place before the TRC
was set up. CODESA had also promised
amnesty to the perpetrators of violence,
though not in exchange for truth-telling
but, crucialy, for joining the process of
political reform. The negotiations were
conducted with the aim of ending political
and juridical apartheid. They involved
inevitable compromises on both sides,
without which the transition could not
have been achieved.

CODESA wasarecognition by both sides
that there was little prospect of ending
the conflict in the short term and that this
meant each accepting that its preferred
optionwasnolonger within reach: neither
revolution (for theliberation movements)
nor military victory (for the regime). If
South Africa offers any lesson, it is an
argument for moving swiftly from the best
tothe next best alternative. TheANC were
quick to grasp that if you threaten to put
your opponentsin the dock they will have
no incentiveto engagein reform: far from
criminalizing or demonizing the other side,
as it must have been tempted to do, the



ANC leadership decided to treat it as a
political adversary. Trials embody the
ideal of justice, but the criminal process
eliminatesthe peoplewhose co-operation
is needed to negotiate an end to the
conflict. However unspeakable, the
violence in South Africawas a symptom
of the deep divisionsin civil society that
drove it. Nuremberg-style trials would
never have addressed these divisions.
And therewould beno Israel for victims:
victims and perpetrators, blacks and
whites, would have to live in the same
country.

CODESA unfoldedinfitsand starts. Du-
ring the first phase, which began at the
end of 1991, each side tried to muster a
consensus—or at least aclear mgjority —
withinitsownranks. In March 1992, fol-
lowing a series of by-election victories
for the ultra-right Conservative Party,
which had refused to be part of CODE-
SA, the ruling National Party called a
whites-only referendum on the state of
negotiations so far: an overwhelming
majority approved of the process. CODE-
SA Il got underway in May, but was
thrown into disarray by the Boipatong
massacre the following month: Mandela
accused the government of complicity
with the Inkatha Freedom Party killersand
theANC withdrew from thetal ks, embar-
king instead on a ‘rolling mass action’
campaign, which brought the movement
out on the streets. Bilateral negotiations
between the ANC and the NP eventually
resumed despite the formal breakdown:
each side had used palitical violence, and
thethreat of more, to mobilizeits suppor-
ters and paralyse the opposition, a stra-
tegy that underlined the urgency of talks.
In September the two sides signed a Re-
cord of Understanding: ademocratically-
elected assembly would draw up thefinal
congtitution, within theframework of prin-
ciplesagreed on by ameeting of negotia-
tors appointed by all parties.

As the ANC prepared to make historic
concessions, Joe Slovo, the general
secretary of the Communist Party, wrote
an articleintheparty journal, the African
Communist, proposing a power-sharing
arrangement. As part of the deal, the
bureaucracy of the ancien régime
(including the palice, the military and the
intelligence services) would be retained
and therewould be ageneral amnesty for
apartheid enforcers in return for full
disclosure of their deeds. Slovo did not
need to state the obvious: the rea quid
pro quo for these concessions was not
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transparency about the regime’s
murderous past but a comprehensive
dismantling of legal apartheid and the
introduction of electoral reforms that
would pavetheway for mgjority rule.

A ‘multi-party negotiating process began
on 5 March 1993, driven forward by the
two main protagonists, the NP and the
ANC. Things got off to a duggish start
but, once again, political violence — this
time the assassination of the ANC/SACP
leader Chris Hani — concentrated minds.
The parties agreed on 1 June that
elections would go ahead the following
year, inApril. The shared sensethat storm
clouds were gathering made it possible
to truncate discussions on fundamentals
such as constitutiona principles and the
fine points of the constitution itself. The
result was an interim constitution, ratified
in November. Key decision-making power
was del egated to technical committees (to
be assisted by the Harvard Negotiation
Project), in order to forestall or break
deadlocks in the negotiations. With the
interim congtitution, the protagonists —
and the country — reached aledge in the
course of arapid and dangerous ascent.
The slender legitimacy of ‘sufficient
consensus’ was the justification that
alowed the ANC and the NP to keep up
momentum. The fact that binding
principles had been agreed on by
unelected negotiators, and that the
constitutional court had been given
power to throw out aconstitution drafted
by an elected assembly, were flagrant
violations of the democratic process. Yet
growing numbers of South Africanscame
to see them as apolitical necessity.

The constitutional principles that
emerged included a number of key
provisions. The first was the indepen-
dence of the Public Service Commission,
the Reserve Bank, the Public Protector (an
ombudsman), the Auditor General,
schoolsand universities. The second was
a constitutionally guaranteed Bill of
Rightsthat enshrined private property as
afundamentad right. Theclauseproviding
for the restoration of land to the majority
population was placed outside the Bill of
Rights. Where property rights were in
contention, as they were between white
settlers and black natives, the former
appeared to enjoy a constitutional
privilege as aresult of the Bill, the latter
only a forma acknowledgment of ‘the
nation’scommitment toland reform’. Even
greater concessions were made at
provincia and municipal level, withhybrid

voting systems that precluded absolute
black mgjority control inlocal government
and made it impossible for taxes to be
levied in white areas for expenditure in
black areas. White privilegewas, in effect,
entrenched in law in the name of the
transition. The outcome of CODESA was
mixed. It traded criminal justice for a
political settlement and offered ablanket
amnesty in return for an understanding
(‘sufficient consensus') that led inexo-
rably to thedismantling of legal apartheid.
At the same time, it put a constitutional
ceiling on measures of social justice that
would haveallowed mgjority ruleto propel
dramatic or meaningful change.

*

TheNuremberg trialsended in 1949 with
the Cold War in full swing; CODESA
convened two years after the Cold War
wasformally concluded. Clearly, thekind
of realpolitik in play during the closing
stages of Nuremberg was also adefining
forceinthe CODESA experiment, but the
paradigm had undergone aradical change
fromthepursuit of victims' justiceto what
might be thought of assurvivors' justice,
if we take the term ‘survivors' in the
broadest sense to include everyone who
emerged from forty years of apartheid:
yesterday’s victims, yesterday’s perpe-
trators and yesterday’s beneficiaries-
cum-bystanders.

South Africd stransition was preceded by
apolitical settlementin Ugandaat theend
of the 1980-86 civil war. The outcome of
thewar wasapolitical salemate: oneside,
the National Resistance Army, had ‘won’

militarily inthe Luwero Triangle (asmall

part of the country) but had no organized
presence elsewhere. Political resolution
took the form of a power-sharing arran-
gement known asthe‘ broad base’, which
gave cabinet positions to opposition
groups that agreed to renounce the use
of arms. Contrast this with the Ugandan
government’s perplexity in the face of a
morerecent insurgency led by theLord’s
Resistance Army. The International Cri-
minal Court issued warrantsagainst LRA
leadersin 2005, afact that makesaninclu-
sive settlement difficult: the combination
of continuing armed hostilities and the
court’s involvement appears to have ru-
led out any political deal for the moment.
All the government can do is to ensure
that the LRA's military campaign is ex-
ported to neighbouring countries.

In Mozambique, six months after the
South African electionsin 1994, therewas
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another impressive election, which
followed a 15-year civil war. The peace
process in Mozambique decriminalized
RENAMO, a guerrilla opposition aided
and advised by the apartheid regime,
whose practicesincluded the recruitment
of child soldiers and the mutilation of
civilians. A retribution process in
Mozambique would have meant no
settlement at al: RENAMO'scommanders
and figureheads were brought into the
political process and invited to run in
national and local elections. The ‘broad
base’ deal in Uganda, the South African
transition and the postwar resolution in
Mozambiquewereall achieved beforethe
|CC cameinto existence.

Nuremberg's epic dispensation of victors
justice, withitsuncompromising findings
of guilt or innocence, isnot agood model
inthe context of civil warswherevictims
and perpetrators often trade places in
unpredictablerounds of violence. No one

is wholly innocent and no one wholly
guilty: each side has a narrative of
victimhood. Likevictors' justice, victims
justice demonisesthe enemy —quitelikely
the close neighbour — and proscribes any
role for this outcast in a post-conflict
society. Thelogic of Nuremberg—and by
extension of the ICC — tends to drive
partiesinacivil war away frominclusive
solutions towards segregation and
dismemberment: military victory and the
formal separation of yesterday’s perpe-
trators and victims into rival political
communities, distinguished by new
boundaries if necessary.

Human rights may be universal, but
human wrongs are specific. To think
deeply about human wrongsisto wrestle
with the problemsthat giveriseto acts of
extremeviolence, whichinturn meansthat
victim narratives must be circumscribed
withina‘survivor narrative’, lessfixated
on perpetrators and particular atrocities

such as Boipatong or Srebrenica, and
morealert to continuouscyclesof violence
from which communities can eventually
emerge. For this to happen there can be
no permanent assignation of a victim
identity or a perpetrator identity.

The South African transition began as a
pragmatic search for a second-best
solution: away out of acul-de-sac where
military victory had evaded both sides,
and criminal trials were out of the
guestion. Most colonized societies
experienced one or another form of civil
conflict as they divided on the question
of who was complicitin colonial ruleand
who was not, and continue to divide on
who does or does not belong to the
nation, and qualifiesfor citizenship. Like
the TRC, CODESA wasscarcely aradica
project for social justice. But it turned its
back on revenge and gave the living a
second chance.



