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International Criminal Justice, Peace and Reconciliation in
Africa: Re-imagining an Agenda beyond the ICC

Introduction

In the decade since the International
Criminal Court (ICC) cameinto existence,
the epistemic enterprise of addressing
accountability for mass atrocities
especially in Africa has somewhat
erroneously been conflated with the
ingtitutional life of the Court. With this
conflation, conversations concerning
international justice in Africa have
degenerated into shouting matches in
which epithets and denunciations are
freely traded. Discussions on this subject
are not always models of clarity, con-
templation or mutual respect among
participants in it.In this respect, | had
complained five years ago about a
“misbegotten duel between supposed
imperialists and alleged impunity
apologists.”™

A significant part of these disagreements,
it seems hue closely to narratives|ocated
in the spectrum between Afro-pessimism
and Afro-optimism or “Africarising” in
popular and Area Studies literatures.
Dispassionate discussion of crime,
punishment and mass atrocitiesin Africa
has suffered as a result, and the capacity
to diagnose the situation and re-imagine
pathways beyond immediate frustrations
has suffered. This convening/project
shows al is not yet lost. An opportunity
continues to exist and all concerned
about the future of Africaand its peoples
must make a genuine effort to seize it.
Seizing the opportunity must begin with
eschewing all forms of intellectual
coercion or zealotry and allow for cross
disciplinary inquiries underpinned by a
rigorous search for truth.

I’m cognisant of the fact that Africa is
simultaneously an idea, ageography and,
for most people, a pigment. The African
Union and the International Criminal
Court (ICC) are both ingtitutions. Peace,
justice, and reconciliation are epistemic
ideas over which no one person, insti-
tution, or region holds proprietory rights
In this contribution | aim to suggest
tentative pathways for this multi-
disciplinary enterprise of re-imagining
accountability for mass atrocities in
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Africa. In approaching thistask, | should
sound a health warning. The views that
follow are entirely mine and reflect no
institutional positions.

Multiple conversations

International (criminal) justice, peaceand
reconciliation implicate multiple disci-
plines. Each of these can be conce-ptually
elusive. Together, these present infinite
challenges of meaning, appli-cation, and
practice. However, while the meanings
may be elusive, the existence of arela-
tionship between them seems well estab-
lished. In authorizing the establi-shment
of the Special Court for SierraLeoneinits
Resolution 1315 of 2000 concerning the
situationin SierraLeone, for instance, the
United Nations Security Council explic-
itly suggested an organic link between
justice, peace and reconciliation follow-
ing mass atrocity, saying that “acredible
system of justice and accountability for
the very serious crimes committed....
would end impunity and would contrib-
ute to the process of national reconcilia-
tion and to the restoration and
maintenance of peace.”?Eight years|ater,
the African Union High Level Panel on
Darfur (AUPD) inits 2009 report argued
that “[t]he obj ectives of peace, justiceand
reconciliation in Darfur are intercon-
nected, mutually interdependent and
equally desirable. None of thethreegoal's
can, or should, be pursued inisolation or
at the expense of the other objectives.”

In examining these concepts and issues
related to them in one setting, we must
recogni sethat we undertake simultaneous
conversations over space, time, and
subject matter. Interms of space, thereis
a conversation between people most
affected by or who livewith the atrocities
and those who don’t. Among Africa’s
populations, there is also a conversation
between the Diaspora and Africa. There

is also a conversation between the past
and the present. And there is another
conversation between the normative
focus of lawyers and the more empirical,
experiential and narrative-based formats
of other social sciences. In addition, there
is also a conversation between philo-
sophy, epistemology and ingtitutions.

These conversations can be asymmetrical
and noisy to begin with. Agreement on
concepts does not necessarily translate
into consensus on institutional design,
architecture, and deployment. Finding a
common language can also be frustrating.
Non-sequiturs and other illogics are not
unusual and distinct ideas can easily be
mistaken for one another. | begin by
suggesting that despite obvious frustra-
tions, this multi-dimensional dialogueis
a necessary enterprise and we must
persevereinit.

Persevering, however, requires us to
synthesise directions out of the various
strands of conversations. In my view, the
place to begin this must be in political
economy and statehood in Africa.

African statehood and citizenship
and the imperative of political
reform

The primary obligation of the state isto
guarantee the safety and security of all
who live in it. The existence of this
capability is not to be taken for granted
nor asserted. Whether this capability
exists, therefore, isamatter for empirical
inquiry and evidence. But its existenceis
heavily implicated in the foundations of
international criminal law and accoun-
tability inthe principle of complementarity.

Most African states continue to struggle
withfulfilling thisrole. Stateformationin
Africais an on-going project. Cycles of
violence that have afflicted amgority of
states on the continent since the end of
colonialismreflect thisreality. It is quite
clear to any interested and objective
observer that “governance deficits and
pervasive insecurity.... are inter-linked
and mutually reinforcing.”* Steven Pinker
has marshalled compelling evidence to
show that the course of human progress



isdefined by a progressive diminution of
violence through legal regulation of its
deployment and accountability for its
unlawful use.® “Declinesin violence”, he
argues, “are aproduct of social, cultural,
and material conditions.”®

Around our continent, these conditions
have got worse since Independence. For
many people around the Africa, the
directed and controlled violence of the
colonial enterprise has been succeeded
by an increasingly de-regulated and
democratised violence of the post-
colonial era. The post-colonia African
State appearsto havelost itsclaimto any
monopoly of violence or function to
ensure legal consequences for unlawful
violence. Intheir compelling examination
of the Challenges of Security Sector
Governancein West Africa, Alan Bryden,
Boubacar Ndiaye and Funmi Olonisakin
point out that “in many African contexts,
Max Weber’s vision of the state holding
the monopoly on the legitimacy of
coercive violence has never existed and
states have historically been unable or
unwilling to provide security to their
citizens.””

The ultimate measure of the effectiveness
of any legal system or political economy,
therefore, is its ability to protect those
that live within its territory. In the
conclusion to his book, Defending My
Enemy: American Nazs, the Skokie Case,
and the Risks of Freedom (1979), Aryeh
Neier explains that “the Weimar
government perished inthe sameway that
it began its life: unable to act against
political violence .....”¢ and adds:

the lesson of Germany in the 1920sis
that a free society cannot be esta-
blished or maintained if it will not act
vigorously and forcefully to punish
political violence....Prosecutions of
those who commit political violence
are an essential part of the duty
government owes its citizens to
protect their freedom....°

Mahmood Mamdani’s history of the
continent asacomparativetimeline of the
preclusion of citizenship iscompelling.’°
Another equally competitive rendition of
this history can be given as atimeline of
the destruction of the infrastructure for
accountable government. By accoun-
tability here, | mean both political accoun-
tability enabling citizens to change their
governments through the electoral
process, as well as legal or judicia ac-

CODESRIA Bulletin, Nos 3 & 4, 2014 Page 14

countability. These arelocated in the nor-
mative and institutional foundations of the
State and guaranteed by the independ-
ence and skills of thejudiciary, civil serv-
ice, and bureaucracies of government to
policethe ruleswithout which government
becomeswhimsical, arbitrary, and person-
alised.

For the most part, Africa’s post-indepen-
dence regimes precluded any form of
political competition for power through
the creation of nation-building projectsin
which power was monopolised by single
partiesand often single persons. Pluralism
or advocacy for it was criminalised. The
institutions of state became personalised,
corrupted, and instrumentalized to theend
of keeping the single person or family in
power. This destroyed government as a
system of norms, rule constraints and
institutional processes established for
and by equal citizens. In the words of the
| CC Statute, many African countries have
suffered “a total or substantial collapse
or unavai-lability of [their] nationd judicial
system.” ! n its place, discrimination was
institutionalised and categories of
citizenship created based on status or
mass denial of precisely those public
goods that the State supposedly exists to
guarantee. The result was that by the
middle of the 1980s, in most countriesand
most of our continent, those who con-
trolled government enabled themselvesto
deliberately conflate the essential
distinction between the public and
personal, get away with this, and preclude
the possibility of ever being held
accountable whether through the legal
process of investigations and prose-
cutions, or through the political process
of competitive elections.

It is no accident that mass violence has
become our shared experienceirrespective
of borders. To take elections as the
political counterpart to judicia accoun-
tability, elections on our continent have
essentially become reduced to three
things — administrative processes of
manufacturing figuresunrelated to ballots
(Nigeria); an expensive race to finagle
three or four judicial votesfrom panels of
five or seven judges depending on the
country or office in dispute (Nigeria;
Uganda; Ghana; Kenya); or a diplomatic
debacle in which disputants for office are
persuaded to split their differences at the
risk of mass slaughter (Kenya, Sudan,
Zimbabwe). Whichever option it is, they
have become tools for affording aveneer

of publiclegitimacy to plunder. At theend
of 2009, the African Governance Report
concluded with rather remarkable under-
statement that “elections have yet to be
freeand fair in most African countries.”*?

Mamdani ison strong grounds, therefore,
in asserting that “[i]f we areinterested in
bringing the violenceto astop, we should
be interested not just in crime and
punishment but, more so, in political
reform.”*® Political reforminthissenseis
a struggle against power and entrenched
interests. Establishing mechanisms of
political accountability within a capable
dtate is thus an essential element of an
effective accountability regimeinAfrica
The elements of reform required for
sustai nable response to atrocity violence
requires attention. To appreciate that, one
other issueisimportant: memory.

Memory and forgetting

Memories of suffering are short in much
of Africa. As African citizens, we are
descendants of several generations of
victims of massatrocitiesfor which there
was never and has never been accoun-
tability. We cannot change this by
appealing to The Hague for it is possible
to suggest that the absence of memories
of accountability sustains a tradition of
impunity for atrocity.

Concentration camps were invented in
Africa during the Boer war at the end of
the 19" Century before it travelled
through the operations of the US in the
Phillipines back down to Nazi Germany.
Contemporaneously, Belgium’s King
Leopold Il converted the Congo into one
massive plantation killing field. One
witness described atrocities in Leopold’s
Congo Free State as “positively inde-
scribable....estimates of the death toll
range from 5 million to 15 million and
historians have compared the atrocities
to actual genocide.”*In 1935, Benito
Mussolini invaded Abysinia (Ethiopia).
Inabrief and brutal campaign for territory,
troops under his command attacked
Ethiopians with chemical weapons
gassing and killing an estimated 300,000-
600,000 persons. Haile Selasie described
what happened in his 1936 “Appeal to
the League of Nations” as follows:

Towards the end of 1935, Italian
aircraft hurled upon my armies bombs
of tear-gas. Their effects were but
dlight. The soldiers learned to scatter,
waiting until the wind had rapidly



dispersed the poisonous gases. The
Italian aircraft then resorted to
mustard gas. Barrels of liquid were
hurled upon armed groups. But this
means also was not effective; the
liquid affected only a few soldiers,
and barrels upon the ground were
themselves a warning to troops and
to the population of the danger. It was
at the time when the operations for
the encircling of Makalle were taking
place that the Italian command,
fearing arout, followed the procedure
which it is now my duty to denounce
to the world. Special sprayers were
installed on board aircraft so that they
could vaporize, over vast areas of
territory, a fine, death-dealing rain.
Groups of nine, fifteen, eighteen
aircraft followed one another so that
the fog issuing from them formed a
continuous sheet. It was thus that,
as from the end of January, 1936,
soldiers, women, children, cattle,
rivers, lakes and pastures were
drenched continually with this deadly
rain. In order to kill off systematically
al living creatures, in order to more
surely poison waters and pastures,
the Italian command made its aircraft
pass over and over again. That was
its chief method of warfare.’s

This happened notwithstanding that the
1925 Geneva Protocol to the Hague
Conventions of 1907 contained an
international “prohibition of theuseinwar
of asphyxiating, poisonous or other
gases, and of bacteriological methods of
warfare.” ElsawhereinAfrica, from Kenya
to Namibia, the colonial era reveled in
egregious atrocities against “natives”.

It bears acknowledging that the history
of Africa’s regional human rights system
lies in a history of permissive attitude
towards mass atrocities founded on the
early indifference of post-colonial African
governments to gross violations of
human rights. Viljoen reflectsthat the most
sgnificant impetusfor the adoption of the
Charter was “along list of human rights
abusers who were at best ignored and at
worst embraced by the OAU, including
Idi Aminin Uganda, Emperor Bokassain
the Central African Republic, and Macias
Nguemain Equatorial Guinea.”®

Among advocates for accountability,
however, memories remain short.
Arguments over the relative merits and
demerits of the ICC seem to have
displaced any commitment to or respect
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for memory. At the beginning of hisBook
of Laughter and Forgetting, Milan
Kundera reminds us that “[t]he struggle
of man against power is the struggle of
memory against forgetting.”!” Thereis a
corollary to thisin law: there is no time
bar to or prescription for crimes of
atrocity. Those who work for accoun-
tability for atrocity crimesin Africamust,
thus, take along view. Asalong term poli-
cy issue, history needs to be resuscitated
as a subject of study in schools. In the
short term, one idea that could usefully
beexplored isan AfricaAtrocity Archive.

Regional system for protecting
human rights

The obligations subscribed to or
recognized by African countries in the
field of accountahility for mass atrocities
have evolved since the emergence of the
post-colonial African State, the formation
of the African Union (AU) and its
predecessor, the Organisation of African
Unity (OAU). This evolution is tied
closely with shifts that have occurred in
the practice of African Stateswith respect
to the doctrines of sovereignty, domestic
jurisdiction and non-interference in the
affairs of African States. It isnot proposed
here to undertake a full mapping of the
contours of this evolution. But some
landmarks are noteworthy.

The African Charter on Human and
Peoples’ Rights acknowledges its peculiar
originsin a history of mass atrocities in
three ways. First, Article 23(1) of the
Charter uniquely guarantees a right to
“national and international peace and
security.” Second, Article 26 of the Charter
obliges African States to “guarantee the
independence of the Courts and shall
allow the establishment and improvement
of appropriate national institutions
entrusted with the promotion and
protection of the rights and freedoms
guaranteed by the present Charter.” Third,
Article58 providesfor specia procedures
for dealing with situations of “seriousand
massive violations” of human rights, or
what would in effect be atrocity situations.
In reality, these essential provisions for
precluding atrocity crimesinAfricahave
for themost part not worked as envisaged.

At the national level, self-serving leaders
have subverted effective institutions
triggering conflicts with atrocious
conseguences. At the continental level,
Nigeria’s former Foreign Minister, Bolaji
Akinyemi, suggested that the early prac-

tice of the OAU indicated that, inrelation
to civil warsand mass atrocity situations,
the OAU mostly undertook discussions,
resolutionsand committeework withinthe
congtraints of its self-defeating doctrine
on non-intervention.®® The International
Panel of Eminent Persons (IPEP) consti-
tuted by the OAU to investigate the
Rwanda Genocide complained in its re-
port that “the OAU Charter iscategorical
about the soverei-gnty of member states
and about non-interferencein their inter-
nal affairs”,'® noting with resignation that
effortsto confront conflicts, violations or
atrocities were “complicated by the need
to work within these strict guidelines.”®

Historically, the practice of African States
has, however, been mixed and does not
lend itself to any single interpretation. In
the Nigerian Civil War, Tanzania, Cote
d’lvoire and Gabon, among others,
recognized Biafraaspart of aresponseto
what they considered atrocities in those
countries — at a time when more esta-
blished democracieswereunwillingto do
s0. Tanzania’s Julius Nyerere declined
recognition to the notorious government
of Idi Aminin Uganda, acting unilaterally
first to bring down the East African
Community in 1977 and, to overthrow
Amin’s government in 1978.2 Inthewake
of mass atrocities in the Central African
Republic, Equatorial Guineaand Uganda,
a significant shift in the OAU’s doctrinal
position with respect to gross violations
of human rights took place, leading to
unilateral intervention by different actors
to overthrow the governments of al three
countries between 1978-1979. In 1979,
under the Lagos Accord negotiated at
Nigeria’s instance between eleven warring
factions in the Chadian conflict, Nigeria
unilaterally deployed a peace keeping
operation in the country, later to be suc-
ceeded by an OAU force under Nigerian
command.? Between 1978 and 1981, six-
teen West African States, under the aus-
pices of ECOWAS, concluded two
Protocols respectively on Non-Aggres-
sion and Mutual Defence, enabling the
deployment of regiona enforcement action
by the Community.? Addressing the Min-
isterial conference on the negotiation of
the African Charter on Human and Peo-
ples’ Rights in Banjul, Gambia, in 1980,
Gambian President, Dauda Jawara, ac-
knowledged the dawn of anew erain the
OAU’s disposition as follows:

It isunfortunate that we in Africahave
tended, for too long, to overstate the



principle of non-interference in the
affairs of other African States in
relation to violations of human rights,
when it is obvious that the question
of human rights should be of
universal concern and not only of that
State within whose borders the gross
violations are allegedly occurring. In
this context, it will be recalled that at
the Monrovia Session, the Heads of
State and Government, without
dissent, specifically requested the
group of legal experts to provide for
the establishment of bodies to
promote and protect human and
peoples’ rights. We believe that
implicit in that request is the desire
to make gross violations of human
and peoples’ rights in any African
State a matter of concern for all
Africans.?

The adoption of the African Charter on
Human and Peoples’ Rights in June 1981
crystallised this shift but failed to create
any effective mechanisms behind it.
Following the entry into force of the
Charter in 1986, the establishment of the
African Commission in 1987, and the
collapse of the Berlin Wall in 1989, the
OAU in 1990 adopted the Cairo
Declaration on the Political and Socio-
Economic Situation in Africa and the
Fundamental Changes Taking Placeinthe
World in which member States, among
other things, committed themselves
respectively, as a political objective, to
establish “a political environment which
guarantees human rights and the
observance of the rule of law”,® and
declared themselves “equally determined
to make renewed efforts to eradicate the
root causes of the refugee problem.”
Today, as when this Declaration was
adopted, conflicts and mass atrocities
remain the major cause of the refugee
problem in Africa. To bolster the com-
mitmentsembodied inthe Declaration, the
OAU established a Conflict Resolution
Mechanismin 1993.# Theimplications of
these commitmentsfor the elimination of
mass atrocitiesin Africawereto be put to
test in the Rwanda Genocide and the
Liberian Conflict.

Rwanda

The OAU began its involvement in the
Rwandacrisisin 1990, three yearsbefore
the establishment of any formal
mechanism within the organisation for
managing such situations and nearly four
years before the onset of the Rwanda
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genocide. In this, it deployed the full ar-
ray of its “methods common to such in-
terventions ....a ceasefire agreement,
followed by observation, consultation,
mediation, and conciliation at the level of
regional Heads of State.”?® As described
by the | PEP Report:

The priority of the mediators was to stop
the civil war and forge agreements that
would bring key players together. That
way, they reasonably assumed, the
uncivil war against the Tutsi would end.
As a result, no direct action was taken
against those conducting the anti-Tutsi
pogroms with the support of the inner
circle around President Habyarimana.
Perhaps, no action was in fact possible.
But theresult was an excellent agreement
that had little chance of being
implemented.®

The major reason for this failure, in the
analysis of the IPEP was the failure of
moral leadership among African leaders
to call the extermination of the Rwandese
Tuts by its proper name. Again in the
wordsof the | PEP:

Throughout April, May, June, and
July, the OAU, like the UN, failed to
call genocide by its rightful name and
refused to take sides between the
genocidaires (a name it would not
use) and the RPF or to accuse on side
of being genocidaires. ...Under the
circumstances of the time, this Panel
finds that the silence of the OAU and
a large mgjority of African Heads of
State constituted a shocking moral
failure. The mora position of African
leaders in the councils of the world
would have been strengthened had
they unanimously and unequivocaly
labeled the war against the Tutsi a
genocide and called on the world to
treat the crisis accordingly.®

In effect, the IPEP called on the OAU to
jettison its pre-existing doctrine and
practice, especialy in the face of mass
atrocities. The views of the IPEP appear
to have had an influence on the later
conduct of the OAU and itsmember States
generally and, in particular, to the
situationin Liberia

Liberia

Regional responseto the onset in 1989 of
the Liberian conflict began in 1990
through the Economic Community of
West African States (ECOWAYS), under
the leadership of Nigeria. Invoking the

ECOWAS Mutual Defence Protocol,
member States of the Community inserted
aregiona peace enforcement deployment
— the ECOWAS Monitoring Group
(ECOMOG,) - into Liberiain October 1990.
ECOMOG stahilised the major frontsin
the conflict but, without progress in any
direction, the warring factions began
splintering, leading to a break down in
command and control structures and an
escalation in atrocities against non-
combatants. Serial ceasefires and peace
agreements broke down, forcing
ECOWASto seek the political support of
the OAU member States. At the instance
of the OAU member Statesat the Yaoundé
Summit of the OAU in July 1996, the OAU
adopted a decision warning the Liberian
warring factions leaders that should the
ECOWAS assessment of the Liberian
peace process during its next Summit
meeting turn out to be negative, the OAU
will help sponsor adraft resolutionin the
UN Security Council for theimposition of
severe sanctions on them, including the
possibility of the setting up of awar crime
tribunal to try the leadership of the
Liberian warring factions on the gross
violations of human rights of Liberians.®

The ECOWAS Council of Ministers?and
later the Summit of Heads of State and
Government,® citing the “requisite
goodwill” among the warring factionsin
Liberia, resolved in August 1996 to
“invokethe OAU 1996 Resolution which
callsfor the establishment of awar crimes
tribunal to try al human rights offences
against Liberians.” In their decision, the
ECOWAS Heads of State specifically
“condemned the crimes, atrocities and
other acts by the Liberian fighters which
violate the rules of armed warfare” and
issued “afresh warning to the factionsto
desist from such actswhich are offensive
to the international community”, calling
also on the “faction leaders to guarantee
the safety of relief personnel in Liberia**
The ECOWAS Heads of State and
Government subsequently transformed
this into a summit level decision on
“relating to Sanctions against persons
who violatethe ECOWAS Peace Plan for
Liberia”, embodying the Code of Conduct
for the Members of the Council of State
of Liberia®

Thiswasaquite significant development
in inter-State relations in Africa. Liberia’s
Council of State was the ruling Council
for Liberiaunder the AbujaPeace Agree-
ment and its Chairperson, Ruth Sando



Perry, was the Head of State. Under the
Code of Conduct instituted by the
ECOWAS Heads, “where a member or
members of the Council are adjudged to
bein breach of the provisions of the code
of Conduct for members of the Liberian
National Transitional Government
(LNTG), and in particular, any act which
impedesthe implementation of the Abuja
Agreement, appropriate steps shall be
taken by the Chairman of ECOWAS”,
including the “establishment of a war
crimes tribunal to try human rights
offences against Liberians.”* Less than
one year from this, Liberia went to the
pollsand elected Charles Taylor President.

The significance of these decisions was
two-fold. Firgt, the threat to invoke war
crimes prosecution was directed by
African Heads of State and Government
at a class that included a sitting Head of
State. Secondly, it marked the first time
the OAU or any group of African leaders
would use such a threat in support of
peace negotiations or settlement. In
effect, the OAU and ECOWAS in tandem
used thethreat of war crimes prosecution
to force a peace settlement and transition
from conflict and mass atrocities.

The Peace and Security Council
(PSC) Protocol

Until the establishment of the African
Union, the mechanisms for dealing with
mass atrocitiesin Africawere mostly ad-
hoc, ponderous and ineffectual in
preventing these atrocities or mobilizing
the kinds of committed responses needed
to ensire thay didn’t recur.There were
several reasons for this. Serving Heads
of State, even as the “Chairman” of the
Assembly of Heads of State and
Government, werereluctant to request the
Commission to investigate their peers.
The Commission was unableto undertake
effective investigations in territories
affected by serious human rights and
humanitarian emergencies as, in most
cases, the safety of its personnel and
assets could not be guaranteed by home
governments.®” In some of these
situations, such as Maawi under Banda,
the host countries refused to guarantee
the safety of Commissioners. In some
others, such as Chad, Rwanda, and the
Democratic Republic of the Congo,
developments proved to be too rapid for
the Commission to respond adequately.
Following Chad and Rwanda, the
Commission established its Special Rap-
porteur procedures. The first two to be
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deployed were on Summary, Arbitrary and
extra-Judicial Executions and on Prisons
and Places of Detention in Africa

However, it is also the case that where
the Commission undertook an inves-
tigation, such as in the situations in
Zimbabwe and in Darfur, Sudan, the AU
appeared to have failed to act swiftly
enough on its reports.®

Against this background, the AU in 2002
created a Peace and Security Council as
“a collective security and early-warning
arrangement to facilitate timely and
efficient response to conflict and crisis
situations in Africa.”® Article 19 of the
PSC Protocol provides:

The Peace and Security Council shall
seek close cooperation with the
African Commission on Human and
Peoples’ Rights in all matters relevant
to its objectives and mandate. The
Commission on Human and Peoples’
Rights shall bring to the attention of
the Peace and Security Council any
information relevant to the objectives
and mandate of the Peace and
Security Council.

In effect, themechanismsavailableto the
Commission in response to situations of
mass atrocities in the continent or of
serious and massive violations are no
longer restricted to Article 58 of the
African Charter. A former Chair of the
Commission, Emmanuel Dankwa, recalls
his experience with this provision as
follows:

In 2004 PSC requested the Commis-
sion to “carry out an investigation
into human rights violations’ in Cote
d’Ivoire” while it endorsed the UN
Commission on Human Rights
decision “to set up a Commission to
investigate the human rights
violations” that had been committed
since the beginning of the crisis. The
African Commission is damned for
waiting “to be prodded into action
on a matter of grave concern to the
continent, while a UN body had
aready initiated action”. The present
writer testifies that long before that
date, at the prompting of the
Secretary of the Commission of an
impending mission by the OAU, at
the highest level, he wrote to the
Secretary-General of the OAU about
the Commission’s eagerness to be
part of the mission. And long before

the UN Commission on Human
Rights dreamt of its lauded decision,
the Commission, with the intention
of dousing the flame of conflict and
violation of human rights in Cote
d’lvoire sent a mission to that
country with the present writer as
leader of the mission. Towards the
realization of its objective, the
Commission sent another mission to
la Cote d’lvoire.®

Complementarity: Regional and
National

The preamble to the ICC Statute asserts
that the Court “shall be complementary
to national criminal jurisdictions.” The
essential foundation of international
criminal justicein the Rome Statute of the
ICC is complementarity. The Court can
only admit a case where the state from
whichit originatesis “unwilling or unable
genuinely to carry out the investigation
or prosecution.”*

While the complementarity envisaged is
with the states parties to the Statute, the
architecture of the Rome Statute does not
preclude complementarity between the
ICC and regional mechanisms. Article
52(1) of the United Nations Charter
expressly allows for “the existence of
regional arrangements or agencies for
dealing with such matters relating to the
maintenance of international peace and
security as are appropriate for regional
action provided that such arrangements
or agencies and their activities are
consistent with the Purposes and
Principlesof the United Nations.” Theonly
substantive limitation on regional treaty
making in international law isin Article
103 of the UN Charter which providesthat
“in the event of a conflict between the
obligations of the Members of the United
Nations under the present Charter and
their obligations under any other
international agreement, their obligations
under the present Charter shall prevail.”

These developments crystallised a sub-
stantial departure from the previous in-
difference of African countries to mass
atrocities. By the turn of the century, the
position of the OAU had evolved in all
but name from non-interference through
a condemnation of mass atrocities to a
recognition that in some cases criminal
prosecutions for mass atrocities could be
warranted or justified in support of a
strategic goal. In the course of these de-
velopments, it had established by deci-



sions and resolutions several organs that
breached its non-interference principle,
including M echanismfor Conflict Preven-
tion, Management and Resolutionin 1993,
with some role in dealing with gross hu-
man rights violations,”? and a standing
Conference on Security, Stability, Devel-
opment and Co-operation in Africa
(CSSDCA), which meets at the highest
levels every two years and amongst
whose goalsare promotion of rule of law,
human, citizenship and participation
rights, the elimination of war crimes,
crimes against humanity and genocide,
and the promotion of ratification of both
the African Court Protocol and the Stat-
ute of the International Criminal Court.*®

It was, therefore, easy for the Constitu-
tive Act of the African Union adopted in
2000 to embody new commitments man-
dating intervention where its predeces-
sor, the OAU Charter established arule
of strict non-interference. Thus the Con-
stitutive Act embodies new common po-
litical vaues, including asanction-backed
prohibition against a right of the Union
to intervene in “grave circumstances”,
such as war crimes, crimes against
humanity and genocide.** In constituting
acommittee of eminent Africanjuristson
the case of former Chadian President,
Hissene Habré, in 2006, the AU Heads of
State and Government clearly articulated
a stand in favour of “total rejection of
impunity”,* and has repeatedly re-
affirmed this commitment since
then.“*Concerning the scope of this
commitment, the Committeein itsreport
argued that “Hisséne Habré cannot shield
behind the immunity of aformer Head of
State to defeat the principle of total
rejection of impunity that was adopted
by the Assembly.”#

This position is supported by the
normative commitments of most African
dtates. In particular, the Protocol for the
Prevention and the Punishment of the
Crimeof Genocide,War Crimesand Crimes
against Humanity and All Forms
of Discrimination® to the Pact on Security,
Stability and Development in the Great
L akesRegion,* the provisions ofthe
chapter on genocide, war crimes and
crimes  againsthumanity  apply
irrespective ofthe official status of the
suspect.*®*However, the AU has also
expressed “strong conviction that the
search for justice should be pursued in a
way that does not impede or jeopardize
efforts aimed at promoting lasting
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peace”,%tand urged strongly for
complementarity between national,
regional and international mechanisms of
accountability for mass atrocity.® In its
report, the CEJA had presaged this
position by recommending the extension
of thejurisdiction of the (then) proposed
merged African Court of Justice and
Human Rightsto include criminal matters.
In justifying this recommendation, it
argued:

The Committee discussed the
prospects for the creation of the
African Court of Justice and Human
Rights based on the project to merge
the African Court of human and
People’s Rights and The African
Court of Justice. The Committee
proposes that this new body be
granted jurisdiction to undertake
criminal trials for crimes against
humanity, war crimes and violations
of Convention against Torture....The
African Court should be granted
jurisdiction to try crimina cases. The
Committee therefore recommends
that the on-going process that should
lead to the establishment of a single
court at the African Union level
should confer criminal jurisdiction on
that court.%

The controversy over Immunities

Between 2004 and 2005, three African
situations were referred to the 1CC:
Ugandaand DRC were self-referralswhile
the Security Council referred the situation
in Darfur. The referra of the Darfur
situation was ultimately based on the
report of an international investigation
commission headed by Professor Antonio
Cassese.® Theroleof African institutions
in bringing this about is not always
investigated or acknowledged. Let’s
illustrate with the situationin Darfur. Itis
often forgotten that at its 35" Ordinary
Session in May 2004, the African
Commission decided to “send a fact
finding mission to Darfur to investigate
reports on human rights violations in
Darfur and to report back to it.”*Led by
the Chairperson of the Commission, the
five-person mission deployed 8-18 July.
Initsreport, it recommended, among other
things that:

The Government should accept the
setting up of an International Commission
of Enquiry, which would includeinterna
tional experts from the United Nations,
African Union, Arab States, international

humanitarian and human rights organi sa-
tions with the following terms of refer-
ence:

* to investigate the role and invol-
vement of the military, the police,
and other security forces in the
Darfur conflict, and to establish
those responsible for committing war
crimesand crimes against humanity,
violation of human rights and inter-
national humanitarian law and
ensure that they are brought to
justice;

* to investigate the role of rebel
movements, all armed militias, in
particular the Janjawids, the
Pashtun, the Pashmerga,and the
Torabora, and to establish those
responsible for war crimes, crimes
against humanity and massive
violation of human rights and inter-
national humanitarian law and
ensure that they are brought to
justice; and

 to rehabilitate the destroyed phy-
sical security infrastructure, and to
suspend any police or security
agents who are alleged to have been
involved in the violation of human
rights, pending the finalisation of
investigations.

The Government should allow the
International Commission of Inquiry
unhindered access to the Darfur region
to enable it to thoroughly investigate
alleged human rights violations with a
view of further investigating asto whether
or not genocide has occurred.%®

Indeed, in April 2005, the Commission
adopted a resolution on the situation in
Darfur which, among other things called
“on the Government of The Sudan to
cooperate fully with the Prosecutor of the
International Criminal Court (ICC) inhis
investigation under the terms of the
United Nations Security Council referral
of theDarfur situation to the ICC, in order
to investigate and bring to justice all
persons suspected of perpetrating crimes
of concern to the international
community.”s” The resolution also
appealed to the UNSC to “continue
monitoring the implementation of its
resolutionsonthe Darfur, in particular the
cooperation by the Government of The
Sudan with the Prosecutor of the ICC.”

These positive developments made Af-
rica one of the strongest supporters of
the 1CC supplying an early rush of
retificationsfor the court. In 2004, Uganda



becamethefirst country to refer acaseto
the Court. In 2006, however, a court in
France indicted Rose Kabuye, a former
Colonel inthe Rwandese Army and Chief
of Protocol to the President of Rwanda,
in connection with the 1994 genocide in
Rwanda. In response, Rwanda sponsored
a debate at the AU on the “Abuse of
Universal Jusrisdiction”.

2008 would prove to be awatershed year
of rupture between Africaingtitutions of
international criminal accountability. In
Sharm-El-Sheikh in June 2008, the AU
adopted a decision in which it deplored
the “abuse of the Principle of Universal
Jurisdiction” as “a development that
could endanger International law, order
and security.”®® Five monthslater, in No-
vember 2008. The decision further com-
plained that the “abuse and misuse of
indictments against African leaders have
adestahilizing effect that will negatively
impact on the palitical, social and econo-
mic development of Statesand their abili-
ty to conduct international relations” and
requested for a meeting with the Euro-
pean Union to address this issue. While
this request was pending, Germany, ac-
ting on the French indictment, arrested
Colonel Kabuyeinin November 2008 in
Frankfurt, where she had goneto prepare
for a state visit by President Kagame to
Germany. Earlier in May the same year,
Jean-Pierre Bemba, a Congol ese Senator
and contestant in the Presidential elec-
tions in the DRC had been arrested in
Belgium on an arrest warrant issued by
thelCC. Inthesameyear, the | CC opened
an investigation into President Omar Al-
Bashir of Sudan, |eading to hisindictment
inMarch 2009 for war crimesand crimes
against humanity.

Inresponse, on 1 July 2009,the Assembly
of Heads of State and Government of the
AU at the conclusion of its Summit in
Sirte, Libya, decided that*AU Member
States shall not cooperate ...in the arrest
and surrender of President Omar al-Bashir
of The Sudan.” In a press release issued
two weeks later, on July 14 2009, the
Organisation explained that thisdecision
“bearstestimony to theglaring reality that
the situation in Darfur is too serious and
complex an issue to be resolved without
recourse to an harmonised approach to
justice and peace, neither of which should
be pursued at the expense of the other”.

At the recently concluded AU Summit in
Malabo, equatorial Guinea,of June 2014,
the AU adopted a Protocol on Amend-
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ments to the Protocol on the Statute of
the African Court of Justice and Human
Rights, Article 46ABis which provides
that: “No charges shall be commenced or
continued before the Court against any
serving African Union Head of State or
Government, or anybody acting or
entitled to act in such capacity, or other
senior state officials based on their
functions, during their tenure of office.”

Onimmunities, international law doesnot
speak with one voice. Firgt, there is no
immunity from jurisdiction, responsibility
or prosecution for anyone under
international law for crimes of atrocity.
Thisis also why there is no prescription
for crimesof atrocity. However, cusomary
international law clearly recognisesarule
of functional immunity for sovereignsand
the provisions on immunities in the ICC
Statute are mutually contradictoryArticle
27(1) of the ICC Statute itsef is very
carefully worded. It reads:

This Statute shall apply equally to all
persons without any distinction
based on official capacity. In
particular, official capacity as a Head
of State or Government, amember ofa
Government or parliament, an elected
representative or a government22
official shall in no case exempt a
person from criminal responsibility
under this Statute, nor shall it, in and
of itself, constitute a ground for
reduction of sentence

Alittle-noticed provisioninArticle 89(1)
of the ICC Statute reads: “States Parties
shall, in accordance with the provisions
of thisPart and the procedure under their
national law, comply with requests for
arrest and surrender.” What does a
domestic court do whereit isfaced witha
surrender or transfer request for a Head
of State who, under its domestic law
enjoys immunity. Article 98(1) further
provides:

The Court may not proceed with a
request for surrender or assistance
which would require the requested
State to act inconsistently with its
obligations under international law
with respect to the State or diplomatic
immunity of a person or property of a
third State, unless the Court can first
obtain the cooperation of that third
State for the waiver of the immunity.

Dapo Akande has suggested that thereis
a“tension between Art. 27 and Art. 98 of

the Rome Statute on the question of im-
munity. | have argued elsewhere that
the only way to give meaningful effect to
both provisionsisto interpret Art. 98 as
requiring the | CC and national authorities
to respect immunities accruing to non-
parties. On the other hand, Art. 27 isto
be taken asremoving immunities accruing
to |CC parties.”®

The scope of this most recent Protocol,
however, potentially goes beyond Heads
of State to cover “other senior state
officials based on their functions.” This
is new and rightly objectionable. In
explaining thisdecision, thereport of the
Specialised Technical Committee that
finalized the Protocol said:

delegations raised concerns regar-
ding extension of immunitiesto senior
state officials and its conformity with
international law, domestic laws of
Member States and jurisprudence,
underlining the challenges inherent
in widening immunities, and
especialy considering the lack of a
precise definition of “senior state
official”’, as well as the difficulty in
providing an exhaustive list of
persons who should be included in
the category of senior state officials.
After exhaustive deliberations, taking
into consideration the relevant
Decisions of the Assembly of the
Union, and appreciating that senior
state officials are entitled to
functional immunities by virtue of
their functions, the meeting resolved
that Article 46 A Bis should include
the provision “senior state officials
based on their functions.” The
meeting further resolved that
interpretation of “senior state official”
would be determined by the Court,
on a case-by-case basis taking their
functions into account in accordance
with internationa law.5!

The ensuing controversy over this
provision in the new Protocol has
overshadowed the many significant
developmentsintroduced by the Protocol.
For instance, it makes Africa the first
regional system to establish a criminal
competence for atrocity crimes; the
Defence Officeinthissystemisadistinct
organ of the Court; and it recognizes and
punishes corporate responsibility for
atrocity crimes. Like all institutions,
however, thisexperiment isimperfect and
will need time both to prove itself and to
beimproved.



From victims to procuring regime
change: Understanding Africa’s
Rupture with the ICC

It remains important to understand the
reasons for the rupture. It has been sug-
gested that this was mainly a response
by African Heads of State to the Bashir
indictment. This under-estimates the
extent of the ICC’s crisis of credibility in
Africa. Theextent of the shift in attitudes
towardsthe | CCisevident in thefact that
many of the candidatesfor the Presidency
of the Assembly of States Parties are
running an 1CC-sceptic campaign. This
would have been unthinkable 10 years
ago. What has happened?

To begin with, in terms of factual
seguence, the first community people to
fall out of affectionwiththe CCinAfrica
were not Presidents or Prime Ministers
but victims. In 2009, | had warned that:

Victims now seem to be the people
paying the highest cost for
international justice. They suffer
threats of death, exile, and other forms
of persecution for their commitment
to justice with little protection,
assistance or acknowledgement from
governments or international
institutions. | have heard claims that
those who express uncertainties
about the work of the ICC in Africa
may have been purchased by
powerful enemies of justice. This
makes victims seem expendable and
discredits their well-founded fears as
dubious. They are neither. Most
victims need reassurance that when
the neighbourhood mass murderer
arrives their only defence is not the
promise of a warrant from a distant
tribuna on thin resources. They are
right in asking that the promise of
justice should be accompanied by
credible protection from reprisals.®?

Second, beginning with the execution of
the Bemba arrest warrant, the ICC had
become a factor in African contests for
power. It wasfair game. Inacontinentin
which contestsfor power mobilize ethnic
and other narrow identities, the ICC
easily became an instrument to be
mobilized or denounced along these
narrow terms. In Cote d’lvoire, DRC,
Kenya, Sudan and arguably Central
African Republic, the ICC became a
dispositive and partisan factor in deter-
mining the outcome of elections.
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With respect to the Bashir indictment,
thirdly, the major issue for most African
Stateswasnot the fate of President Bashir
but the consequence for regional peace
and security. The reasoning, as| explain
elsawhere, was as follows:

The execution of the warrant without
an adequately managed transition
could create a power vacuum in
Khartoum, unleashing destabilising
tremors beyond Sudan’s borders.
Consequently, al nine countries that
share a border with Sudan are on a
war footing. Without a government
for two decades, nearby Somalia is
already a major destabilising factor
in the region. Uganda’s murderous
Lord’s Resistance Army, long
supported by Khartoum and whose
leaders are aso wanted by the ICC,
is re-grouping in vast ungoverned
border territory between Sudan,
Uganda and DRC. The 2005 ‘compre-
hensive’ peace agreement (CPA) that
ended Sudan’s half century-long
north-south war risks breakdown,
while the Darfur crisis in western
Sudan remains active. These uncer-
tainties drive an undisguised arms
racein the region. If the CPA collapses,
many fear atransnationa atrocity site
like none this region has known.

Fourth, the | CC has been the recipient of
unhealthy enthusiasms from its most
ardent supporters. The States have been
unwilling the give it means to match the
reach of footprint of the Court, while
simultaneously saddling it with a
crippling burden of expectations and
dockets. For many States, the ICC
represents cheap diplomacy without
costs. Civil society support for the court
initsmost formative yearswas uncritical
and slavish, creating the impression
among theleading personnel of the Court
that it could do no wrong. This probably
led them to underestimate the extent of
the challenges confronted and
encouraged mistakes that would prove
toxic to the perceptions and reputation of
the ingtitution.

Fifth, the Court has been short of thekind
of support in strategic diplomatic and
other assets that it needs. This kind of
hypocrisy has a long history in
international relations. In this respect, it
is worth recalling Emperor Haile Selasie’s
lamentation in his Appeal to the League
of Nationsin 1936:

What have become of the promises
made to me as long ago as October,
19357 | noted with grief, but without
surprise that three Powers considered
their undertakings under the
Covenant as absolutely of no value.
Their connections with Italy impelled
them to refuse to take any measures
whatsoever in order to stop Italian
aggression. On the contrary, it was a
profound disappointment to me to
learn the attitude of a certain Gover-
nment which, whilst ever protesting
its scrupulous attachment to the
Covenant, has tirelessly used all its
efforts to prevent its observance. As
soon as any measure which was likely
to be rapidly effective was proposed,
various pretexts were devised in
order to postpone even consideration
of the measure.

Sixth, living out these enthusiasms, CSOs
and academic advocates for accoun-
tability created anarrative of international
justiceinthe Rome Statute that easily got
us entrapped into being defined as using
international justice as a tool for regime
change by other means. The undue focus
on Heads of State and immunities
contradicted the strident argument that
the ICC was a non-palitical institution.
The challenge was always how to make
the case for removing a President who
proves himself able to win elections. In
heated domestic political situations,
therefore, it was easy, to cast theICC asa
project of re-litigating lossesin domestic
political arenas before a foreign-
controlled court. The effort to render the
ICC as antisceptic has been patronizing,
self-contradictory and not honest.
Unsurprisingly, it has backfired.

Aboveall, quiteclearly, the| CCwasover-
sold. Promises by the pioneer Prosecutor
to make accountability for atrocity crimes
“sexy” were mis-placed and ill-judged.®
With an annual budget that has never
much been over $160million and optimal
staff strength of about 700, the ICC was
alwaysacourt of very limited means. The
burden of expectation on the court was
far in excess of what thisvery limited in-
stitution could take. In this connection, it
bearsrecalling that the Mbeki Report had
argued quite strongly that the ICC’s
“prosecutorial policy leaves the over-
whelming majority of individualsoutside
of the ICC system and still needing to
answer for crimes they might have com-
mitted. Justice from the ICC exclusively



would therefore leave impunity for the
vast mgjority of offendersin Darfur”.® It
seemsclear, therefore, that for the sake of
the ICC and itscredihility, it is necessary
to look beyond the ICC in order to sus-
tain the promise and project of account-
ability for atrocity crimesinAfrica. Touse
awell-worn metaphor, the demand for ac-
countability is well beyond the supply
capabilitiesof the ICC.

Beyond the ICC: Evolving a
Programme and an Agenda

We must begin from first premises: the
responsibility for protecting persons
livinginAfricaand affording themjustice
and fairness lies primarily with African
States. This is where we must begin the
search for an agenda beyond the ICC.
Suggesting that there hasto be an agenda
beyond the ICC doesn’t, however, imply
nor does it mean that the ICC should be
irrelevant. Rather it means that there
should be explicit recognition of burden
sharing between Africa and the ICC as
oneingtitution that contributesto a more
accountable world. Mind-sets need to be
adjusted: there are fallacies, illogics and
unsustainable expectations inherent in
treating the ICC asif it were a proxy for
international justice.

The burden of expectation onthe ICCin
fact encourages more irresponsible and
unaccountable governments in Africa. A
strategy for a more effective ICC must
preserve it as a credible threat and an
option of exceptional with alimited docket
of demonstration cases on which it can
concentrate limited resourcesfor effective
results. In aworld of shrinking budgets,
we must accept that thereisarelationship
of inverse proportionality between the
size of the docket of the ICC and its
effectiveness as a threat to impunity
anywhere.

There is, however, no choice between
national or regional mechanisms and the
ICC. They’re part of a menu. Therefore,
we need an agenda that works for Africa
in order for the ICC to be relevant. That
agenda, | submit, myst begin with r
political and ingtitutiond reforminAfrican
countries. A lot has been said about
reforming elections to make them more
credible and reforming courts. |1 would
suggest that African scholars and
theorists also haveto give more attention
to reform of public administration. Just as
importantly, we need to make national in-
stitutions for the protection of human
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rights work. One possible agenda that
could emerge from here is how to make
National Human Rights Institutions
(NHRIs) relevant to the agenda of mass
atrocities in Africa. Some research and
designation is necessary.

Second, we must address the proclivity
for short memories and the need for
sustained memory on mass atrocities in
Africa. It isworthwhile to consider here
the idea of a Africa Atrocities Archive. I’ll
retell hereastory that carriesasuggestion:

When the Organisation of African
Unity (OAU) was created in 1963, the
Emperor Haile Selassie granted it land
near Addis Ababa University. But the
Africa’s leaders were in a rush and
didn’t want to wait to construct their
headquarters from scratch so they
asked for the OAU secretariat to
move into a ready-made set of
buildings. They were given the police
training college, and have been there
ever since. Right next door to the
college was located the city’s central
prison. Built by the Italians during
their brief colonial occupation (1936-
41), itwascolloquialy known asAlem
Bekagn — ““farewell to the world.”
During the Italian period, many
Ethiopians who passed through its
squat, square portal never saw the
outside world again. When exercising
in the small octagonal courtyard,
surrounded by two tiers of cells, all
they could see of the rest of the world
was the sky. Hundreds of Ethiopia’s
educated and social elite were killed
there in what was called the “Graziani
massacre” after the Italian military
governor of the day. In Haile
Selassie’s time — before and after the
creation of the OAU — Alem Bekagn
continued to house political pri-
soners, the great majority of whom
did actually see the world outside
after their spellsin prison. During the
revolutionary period and the rule of
the Dergue — the Provisiona Military
Administrative Committee headed by
Mengistu Haile Mariam, from 1974-
91 - Alem Bekagn’s name became
grimly appropriate. In the first days
of the revolution, sixty ministers were
killed just outside the prison’s front
gate. In the days of the Red Terror, it
was the site of countless extrgjudicia
executions. Thousands of political
prisoners, and people merely
suspected of harboring opposition

sentiments, were crammed into the
old prison and an expanding cluster
of jerry-built barns in the compound.
Alem Bekagn was the epicenter of
Ethiopia’s ruthless experiment in
totalitarian rule. The building itself -
low and ugly — was physically far
smaller than its huge imprint on the
psyche of a generation of Ethiopians.®

In 2004, the government of Ethiopia do-
nated the site to the AU. On the tenth
anniversary of thegenocide, April 7, 2004,
the AU approved a resolution jointly
sponsored by Ethiopia and Rwanda, to
turn the site into a permanent memorial
for massatrocitiesin Africa. Thiswaswi-
dely welcome. But in 2005, the site was
demolished to make way for the new Chi-
nese-donated headquarters conference
building of theAU. Our obligation to me-
mory remainsto be fulfilled. In the short
term, African intellectualsand researchers
can begin mapping the archaeol ogy, geo-
graphies and taxonomies of atrocities.

Third, legal research and anthropology is
needed. Models of workable accoun-ta-
bility are important. To begin with, Afri-
caningtitutions could be taken alot more
serioudly. It is not enough to simply dis-
miss them as unworkable or useless. If
there is no demand on these institutions,
they cannot prove themselves. The juris-
prudence of African institutions as well
as their practice thus needs better docu-
mentation and analysis. To begin this, we
may wish to convene a closer examina-
tion of the new international crimes pro-
tocol to the African Court Protocol.
Evidence-based advocacy is required.
We also need to cultivate and grow the
skills of Africa’s legal and intellectual com-
munities. This will require a knowledge
creation and transmission agenda.

Such evidence-based advocacy will ad-
dress the need to wean ourselves of some
reflexes and habits. One of such reflexes
istheideathat the ICCisableand African
institutions are incapable. Asinstitutions
run by human beings, | begin by regard-
ing al institutions as imperfect. Institu-
tional theoriesand laws are about seeking
mechanismsto perfect institutions. Many
institutions are not always created for the
right or sustainable reasons. But every
institution is an opportunity waiting to
be seized. If everyone went along with
writing off the African Commission on
Human and Peoples’ Rights in 1981, we
would have no African Court on Human
and Peoples’ Rights nor indeed the re-



gional courts and tribunals of the sub-
regions of Africa.

Above all, we must not forget that mass
atrocities are about human victims. As
long as we continue to fixate on the
politics, we miss this fact. We also miss
the fact that victims will seek help from
wherever they can get it. Such helpisnot
always to see someone go to jail or
hanged. There needs to be an agendafor
how to amplify the voices of victims and
ensure they have access to assistance.

All these will not be done by one entity
or institution. Nor do they require the
same concentration or pool of skills. They
do require, however, that we sustain
conversations beyond this convening
and we find ways to seek mutual under-
standing and pathways beyond and
complementary tothe | CC. Zealotry of any
hue diminishes this enterprise. Certainty
about whereit could lead to does not exist.
We do need genuine partnerships though
— between various disciplines, hemi-
spheres, and points of view: partnerships
built on mutual respect among a
community of actors that can agree on
ends but not always as to means.

Notes

*  This paper was first presented at a confe-
rence on “International Criminal Justice,
Reconciliation and Peace in Africa: The ICC
and Beyond” organized by CODESRIA,
Social Science Research Council and the
Centre for Democracy and Development
in West Africa, 10-12 July 2014, Dakar.

1. Chidi Anselm Odinkalu, “Saving Interna-
tional Justice in Africa” in Phil Dines, ed.,
Debating International Justice in Africa,
Oxford Transitional Justice Research,
(OTJR Collected Essays, 2008-2010), 15
at p. 16. 2 Resolution 1315 (2000) Adopted
by the Security Council at its 4186th meeting,
onl4 August 2000, Preamble, para 8.

3. Report of the African Union High Level
Panel on Darfur, PSC/AHG/2(CCVIl),
para 10.

4. Ukoha Ukiwo, “Framework for Improving
Governance and Security in South-East
Nigeria”, in Ukoha Ukiwo & Innocent
Chukwuma (eds), Governance and Insecurity
in South-East Nigeria, 1 at p. 2 (2012).

5. Steven Pinker, The Better Angels of Our
Nature: Why Violence Has Declined, (2011)

6. lbid., p. 671.

7. Alan Bryden, Boubacar Ndiaye and Funmi
Olonisakin, “Understanding the Challenges

CODESRIA Bulletin, Nos 3 & 4, 2014 Page 22

of Security Sector Governance in West
Africa’, in Alan Bryden, Boubacar Ndiaye
and Funmi Olonisakin, (eds), Challenges of
Security Sector Governance in West Africa,
3 at p. 8 (2008).

8. Aryeh Neier, Defending My Enemy:
American Nazs, the Skokie Case, and the
Risks of Freedom, 181 (1979).

9. Ibid., 183.
10. Mamdani, Citizen and Subject....
11. Statute of the ICC, Article 17(3).

12. UN Economic Commission for Africa,
African Governance Report Il, 2009,
(2009) p. 33.

13. Mahmood Mamdani, “Congo and Sudan:
Lessons for Nigeria”, Public Lecture,
Nigerian Institute for International Affairs
(NIIA), Lagos, 16 March 2010, p. 2.

14. Janice Anderson et al, War crimes and
Atrocities: Horrific Crimes Committed under
the Guise of War and Suffering and
Torturelnflicted on Innocent Civilians with
Apparent Impunity, p. 115 (2007).

15. Haile Selasie, Appeal to the League of
Nations, June 1936, available at https://
www.mtholyoke.edu/acad/intrel/selassie.htm

16. Frans Viljoen, “Introduction to the African
Commission on Human and People’
Rights”in, Human RightsLaw in Africa, VoL.
1, at 385, 389 (Christof Heyns ed., 2004).

17. Milan Kundera, Book of Laughter and
Forgetting, 5 (1979).

18. Bolaji A. Akinyemi, “The Organisation of
African Unity and the Concept of Non-
Interference in Internal Affairs of Member
States” XLVI, Brit. YrBk of Int’l Law,
393 at 397.

19. OAU, Rwanda, the Preventable Genocide:
The Report of the International Panel of
Eminent Personalities to Investigate the
1994 Genocide in Rwanda and the
Surrounding Events (2000); United Nations,
Report of the Independent Inquiry into the
Actions of the United Nations During the
1994 Genocide in Rwanda, (1999),
hereafter cited as “IPEP Report”. Ketumile
Masire, former President of Botswana,
chaired the IPEP. Other members were,
General Ahmadou Toumani Toure, former
President of Mali; Lisbet Palme, Chair-
person of the Swedish Committee of
UNICEF; Ellen Sirleaf-Johnson, former
Executive Director for Africa UNDP who
would later become President of Liberia;
Justice PN. Bhagwati, former Chief Justice
of India; and Stephen Lewis, former Deputy

20.
21.

22.

23.

24.

25.

26.
27.
28.
29.
30.
31.

32.

33.

34.

Executive Director UNDP (IPEP Report,)
para 11.4, p. 69 (1994).

Ibid.

Tulya-Muhika S., ed., Lessons From the Rise
and Fall of the East African Community: A
Summary, 35 (1995).

OAU, Resolving Conflicts in Africa:
Implementation Options, paras 107-124.

Under cover of these instruments, ECOWAS
States deployed a regional monitoring group
in the Liberian civil war in 1991, later backed
by the UN Security Council. See, Weller M.,
Regional Peace-keeping and International
Enforcement: The Liberia Crisis,
(1994);0uguergouz F,, “Liberia”, 2 AYIL 208

Speech by His Excellency, The President of
the Republic of The Gambia, at the OAU
Ministerial Conference on Human and
Peoples’ Rights, Banjul 9-11 June, 1980,
CAB/LEG/67/8, 7.

Cairo Declaration on the Political and Socio-
Economic Situation in Africa and the
Fundamental Changes Taking Place in the
World, AHG/Decl. 1(XXVI), 1990, para. 10.

Ibid., para. 11.

OAU, Resolving Conflicts in Africa, (1993)
IPEP Report, para. 11.14, p. 71.

Ibid., para 11.28.

Ibid., paras 15.86-15.87.

64th Ordinary Session of the Council of
Ministers of the OAU, 1-5 July, 1996,
Resolution on Liberia, CM/Res. 1650
(LXIV), para 12.

8th Meeting of Ministers of Foreign Affairs
of the ECOWAS Committee of Nine on the
Liberian Crisis, Abuja 15-17 August, 1996,
Final Report, para 32, reprinted in 22
ECOWAS Official Journal, 100 at 104.

4th Meeting of the Heads of State and
Government of the ECOWAS Committee
of Nine on the Liberian Crisis, Abuja, 17
August 1996, Final Communiqué, para 13,
reprinted in 22 ECOWAS Official Journal,
112 at 114.

Ibid., para 28. Also rising from their meeting
in Monrovia on 9 November 1996,
ECOWAS Foreign Ministers “condemned
the abuses, harassment and atrocities
inflicted on the civilian population.” See,
9th Meeting of Ministers of Foreign Affairs
of the ECOWAS Committee of Nine on the
Liberian Crisis, 8-9 November 1996, Final
Report, para 67, reprinted in 22 ECOWAS
Official Journal, 121 at p. 130.


www.mtholyoke.edu/acad/intrel/selassie.htm

35.

36.

37.

38.

39.

40.

41.

42

43.

44,

See Decision HSGC9-1/8/96, Relating to
Sanctions against Persons Who Violate the
ECOWAS Peace Plan for Liberia

Code of Conduct for the Members of the
Council of State of the Republic of Liberia,
reprinted in 22 ECOWAS Official Journal,
119 at 121.

By August 2012, for instance, the
Commission had been unable to deploy a
mission of investigation into Libya, for
instance, because “the situation on the
ground in Libya has continued to be so
unstable and fluid, it has not been possible
to gather the required evidence.” See Letter,
Ref No. ACHPR/AfCHPR/2/799/12 of 28
Aug. 2012 to the African Court on Human
and Peoples’ Rights in respect of Application
No. 004/2011, African Commission on
Human and Peoples’ Rights v. The Great
Socialist Libyan Peoples’ Arab Jamahiriya.

See African Commission on Human and
Peoples’ Rights, Zimbabwe: Report of the
Fact-Finding Mission, DOC/OS(XXXIV)/
346a (June 2002); African Commission on
Human and Peoples’ Rights, Report of the
African Commission on Human and
Peoples’ Rights Fact-Finding Mission to the
Republic of Sudan in the Darfur Region,
EX.CL/364 (XI)Annex Il (July 2004).

Protocol Relating to the Establishment of
the Peace and Security Council of the
African Union, art. 2(1), adopted 9 July
2002, entered into force 26 Dec. 2003,
available at http://www.au.int/en/content/
protocol -relating-establishment-peace-and-
security-council-african-union , [hereafter
PSC Protocol], Article 1.

Emmanuel Dankwa, “Relationship of the
African Commission with other AU bodies:
What has worked? What hasn’t?”, Paper
presented to the 52nd Ordinary Session of
the African Commission on Human and
Peoples’ Rights in Commemoration of the
25th Anniversary of the African Commis-
sion on Human and Peoples’ Rights, Yamos-
soukro, Cote d’lvoree, 4 (October 2012)

ICC Statute, Article 17(1)(a).

Declaration of the Assembly of Heads of
State and Government on the Establishment
within the OAU of a Mechanism for Conflict
Prevention, Management and Resolution,
AHG/Dec.3 (XXIX) (1993).

CSSDCA Solemn Declaration, AHG/
Decl.4(XXXVI), 2000, para 14, Stability
Calabash (f)-(1).

Constitutive Act of the African Union,
adopted 11 July 2000, entered into force,

CODESRIA Bulletin, Nos 3 & 4, 2014 Page 23

45.
46.

47.
48.

49.

50.

51.

52.

53.
54.

26 May 2001, CAB/LEG/23.15, Article
4(h). On 24 January 2006, the AU
established a Committee of Eminent African
Jurists (CEJA) to consider the options for
the trial of former Chadian President,
Habré on allegations of
international crimes including torture and

Hisséne

war crimes, committed while he was
President of Chad between 1982-1990. One
of the Options considered by the Committee
was the creation of an ad-hoc tribunal to be
established under the authority of the
Assembly of Heads of State and Government
of the AU. The Committee concluded,
among other things, that “the power of the
Assembly to set up such an ad-hoc tribunal
is based upon Article 3(h), 4(h) and Article
5(1)(d) of the constitutive Act.” See, African
Union, Report of the Committee of Eminent
African Jurists on the Case of Hissene Habré,
July 2006, para 23, p. 4 (hereafter cited as
“CEJA Report™).

Assembly/AU/Dec. 103 (VI).

Decision on the Implementation of the
Asembly Decision on the Abuse of the
Principle of Universal Jurisdiction,
Assembly/AU/Dec.213(X11), preamble;
Decision on the Application by the
International Criminal Court (ICC)
Prosecutor for the Indictment of the
President of the Republic of Sudan,
Assembly/AU/Dec.221(X1l), para 6;
Communiqué of the 142nd Meeting of the
Peace & Security Council, PSC/MIN/Comm
(CXLII), para 2.

CEJA Report, para 13.

Adopted in Nairobi, Kenya, 29 November
2006.

Adopted in Nairobi, Kenya, 14 and 15
December 2006.

Article 12. The States parties to the Protocol
are: Angola, Burundi, the Central African
Republic, theDemocratic Republic of the
Congo, Kenya, the Republic of Congo,
Rwanda, Sudan, Tanzania, Uganda and
Zambia.

Communiqué of the 142nd Meeting of the
Peace and Security Council, para 3.

Ibid., para 11; Decision on the Application
by the International Criminal Court (ICC)
Prosecutor for the Indictment of the
President of the Republic of
Sudan,Assembly/AU/Dec.221(XIl), para 8.

CEJA Report, 5-6.

United Nations, Report of the International
Commission of Inquiry on Darfur to the

55.

56.

57.

58

59.
60.

61.

62.

63.
64.

65.
66.

United Nations Secretary-General Pursuant
to United Nations Security Council
Resolution 1564 of 18 September 2004, 25
January, 2005, available at http://
www.un.org/news/dh/sudan/
com_ing_darfur.pdf

African Commission on Human and Peoples’
Rights, Resolution ACHPR/Res. 68 -
(XXXV) 04 adopted on 4 June 2004, para 5.

African Commission on Human and
Peoples’ Rights, Report of the African
Commission on Human and Peoples’ Rights
Fact-Finding Mission to the Republic of
Sudan in the Darfur Region, EX.CL/364
(XI)Annex 11 (July 2004), paras 137-138
(italics supplied), available at http://
www.achpr.org/states/sudan/missions/fact-
finding-2004/

African Commission on Human and
Peoples’ Rights, Resolution ACHPR/Res. 74
- (XXXVII) 05, paras v-vi.

. Assembly/AU/ Dec.199(Xl), para 5.

Italics inserted.

Dapo Akande, “Is the Rift between Africa
and the ICC Deepening? Heads of States
Decide Not to Cooperate with ICC on the
Bashir Case” http://www.gjiltalk.org/is-the-
rift-between-africa-and-the-icc-deepening-
heads-of-states-decide-not-to-cooperate-
with-icc-on-the-bashir-case/

Report of the First Ministerial Meeting of
the Specialized Technical Committee on
Justice and Legal Affairs, 15-16 May 2014,
Addis Ababa, Ethiopia, STC/Legal/Min/Rpt,
paras 25-26.

Chidi Anselm Odinkalu, “Saving Inter-
national Justice in Africa”, supra, p. 16.

Ibid.

Julie Flint & Alex de Waal, “Case Closed: A
Prosecutor without Borders”, World Affairs,
Spring 2009, criticising formerProsecutor
Louis Moreno Ocampo for having focused
too much “on creating a “sexy court” that
for many critics is based on public opinion
rather than justice for victims.”

AUPD Report, paras. 244-245.

Alex de Waal, Human Rights and the African
Union: Memory and Forgetting, 28
December 2007, available at http://
africanarguments.org/2007/12/28/human-
rights-and-the-afri can-union-memory-and-
forgetting/


http://www.au.int/en/content/
www.un.org/news/dh/sudan/
www.achpr.org/states/sudan/missions/fact-
http://www.ejiltalk.org/is-the-



